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"What happened was that English law was brought in as an addition to the
existing Ottoman law. A fundamental antinomy was thereby created. Side by
side with Ottoman law which was deprived partly from Moslem religious rules
and partly from French and other continental sources, the courts were called to
apply English law with all its differences in background character and
conceptions"”.
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' Ze'ev Zeltner, "Article 46 of Palestine Order-in-Council as Layered Legal Command" (1959) 16 Hapraklit 300,
in Hebrew, (hereinafter:"Zeltner") at 307.

% Uri Yadin, "Reception and Rejection of English Law in Israel" (1962) Int'l & Comp. L.Q. 59, 60 (hereinafter:
"Yadin").

? Ibid at 60.



"In recent case before this Court, the Attorney General remarked that every thing
in Palestine is paradoxical. Certainly, nothing is more paradoxical than that,
though there are three official languages in Palestine, a large and important part of
the written law is in a language which is not one of the three, namely Turkish"*.
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* "pPalwoodma" v. Majdalan, C.A. 138/37 (1937) 4 P.L.R 271, 276.

> Daniel Freidman, "Infusion of the Common Law into the Legal System of Israel" (1975) 10 Israel Law Review,
324, (hereinafter:"Freidman") at 326.

® Article 1: "The Mandatory shall have full power of legislation and administration, save as they may be limited".
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"In other words, the Civil Courts are to administer primarily the Ottoman law and
the ordinances issued by the Palestine Government; and where those texts do not
supply a solution for any question which arises, then, and then only, are they to
turn to English law for guidance"®.(emphasis added)
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"A law passed by the Ottoman Government during the war, which discriminated
against Allied subjects and made them incapable of suing in the Courts, or of
recovering any interest on their debts during the period of the war, was declared
null and void, because this was clearly an act o war and not in accordance with
international law"'°.

¥ Norman Bentwich, "The Law and the Courts of Palestine" (1924-1926) 2 Cambridge L.J. 37, 39.
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' Norman Bentwich, "The Legal Administration of Palestine Under the British Military Occupation” (1920-1921) 1
Brit. Y.B. Int'l L. 139, 145.
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" K. Friedenberg v. Municipality of Jerusalem, C.A.D.C 212/31, (1919-1936) 5 C.0.J. 1715.

2 Gad Tedeschi, "The Problem of Lacunae and Article 46 of Palestine Order-in-Council,1922" (1960) in Gad

Tedeschi, Studies in Israli Law (G. Tedeschi), (Jerusalem, 1952) 54 in Hebrew. There is English translation also

from the year 1960 (hereinafter:"Tedeschi"). at page 67 he says:
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13 Ibid. 68. see also Zeltner supra note 1, at 301.

14 Zeltner supra note 1, at 301

15 C.A 240/37 (1938) 5 P.L.R 159.
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"Where, however, there exists an Ottoman Law on particular subjects, such as sale,
hire, guarantee or agency, then the law both extends and applies to all the
questions that have to be determined with reference to these species of
contracts" 16.(emphasis added)
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"Two things have to be remembered, first, that the law in force in Palestine is the
Ottoman law as it existed on November 1st, 1914, save in so far as it has been
altered bay legislation. The second thing is that the Mejalle is no exhaustive. I am
in agreement with what Mr. Hooper says at p.23 of volume II of his "Civil Law of
Palestine and Trans-Jordan:
"As regards points where the Code is silent, its is submitted that it is the obvious
duty of Courts to examine the sources in order to ascertain what the law

s"" (emphasis added)
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"If the Ottoman Law is considered too vague and general to extend or apply to

circumstances of the case, the principles of the English Law may be resorted
|718

to... .
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'® Ibid. at 163.
" Ibid. at 163.
8 vPalwoodma' v. Majdalan , supra note 4, at 282.
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"A distinction must be made between the interpretation of an obscure passage in

the Mejelleh or the definition of a legal term, and a case where the Mejelleh is
silent alltogether"22
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"In the first case sources of the Moslem Law might be resorted to in order to
clarify such obscurity and thus to derive at the real meaning of the passage or
term"”.(emphasis added)
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"But not so in cases where the Mejelleh is silent altogether.

9. Although the Mejelleh is entirely composed of Moslem Law it became operative
and applicable in the Civil Courts in Turkey and later in Palestine not as such but
as having become part and parcel of the legal system of Ottoman Law by an
Imperil Iradeh. The Mejelleh is a codification of certain parts of Moslem Law, but
not of all the Moslem Law, and unless the Civil Legislative Power of the Ottoman
Empire has elected to embody certain parts of Moslem Law other than the
Mejelleh in its legislation it cannot be applied in the Civil Courts.

10. Its follows that when on a given point the Mejelleh is silent altogether in the
sense that it does not extend or apply to it and there are also no other provisions in
the Law of Palestine extending or applicable to such point, Art. 46 of the Palestine
Order in Council is to be resorted to and not the sources of the Mejelleh"*.
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20 Tedeschi supra note 12, at 66.

2 Zeltber supra note 1, at 301.

22 Palestine Merchantile Bank v. Fryman supra note 15, at 166.

> Ibid.

* Ibid.
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Balall (3ia 5l (aakad Sy W adl il 5 AN e ccalaii¥) A Dlal § g sall dilidall ciliadlill
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:Sir Herbert Samuel (soball saiall 5 58 (e & <Norman Benwich (lawdd

"All this new wine could not be contained in the old bottles. The laws of Turkey
were not adequate for the needs of a progressive State. An active administration, a
developing industry and commerce, could not dispense with the facilities and
authority that a body of modern Statute Law alone could give ... I have mentioned
that it has been the policy of the government not to change the laws which closely
touched the lives of the people and to which they were accustomed, except in cases
of clear necessity. But in many matters, especially on the economic side, the
Turkish legislation was hopelessly inadequate. .. "2l

(G e (@l Aalall se i S Lavie Jath (il g8l s ay 40l (6 ¢ palall Csaiall cle ¥l 1 (K1
Gognss Ul (s Ay Lpulpns Laloa) Lghl 5 (o i ) CalaaY) ClS iy p il 3apae s i
Sla (385 laiy MJS;! MJS\ el Y1 aal Caagll 138 QIS 3 alals 8 63 el Caall™ Aal)
yhﬂ L Ol (A il S @a;ﬂ dals ellly CulS 4ddas Jal e Cra g calaisy)
QY\AAG.I.J@UJJ\)AJ\ cﬁ%@ﬂg\m‘ﬂc}sdbu@u}&wb&é4ﬂa§}
usg_mezs‘\ﬂ;;‘\@;a@)mwuq\ﬁu\g@ﬁgw\ﬁwy\@@)ﬂ\ o34 CuilS g 3Ll
Plale il e o) ja) ga 5l o

O A paddl @315V Gl B (SIS LA el gl Gl (A Clag pdS a8 IS8
Gaob e sl ol @l e el a8l Al ol il o) diaedl Clel jall g aliall cle) jaY)
300 Al iy a8 Lede £V (S s ol Uiy Ul e o JA3 ecalaii¥) JDA o il

> Ibid at 167.
26 Zeltner supra note 1, at 329.
7 Norman Bentwich, "The Legislation of Palestine, 1918-1925" (1926) 8 Journal of Comparative Legislation and
International Law 9, 10.
okl LAl gy Ity A Sa el iy 28
J. Stoyanovsky, The Mandate For Palestine, (Longmans, Green and co., London 1928) 87-149.
® Yadin supra note 2, at 61.
raale Gl 53 ) Sall ol giSall Ay Sl Adliall o) 3 J gis e jal ) el jpaall 0
Feras Melhem, The Origins and evalution of Palestinain Sources of Law, Thesis Submitted to Obtain a Degree of
Doctor of Law (Brussel, 2004) 60-70.
ol e 335 Led ey oS U5 i s S Norman Bentwich joandi 8 slall (il L€y (IS 3l caylia) Lad ki
g 5 A oaaal
1) Norman Bentwich, "Palestine" (1923) 5 Journal of Comparative Legislation and International Law 170-178..
2) Norman Bentwich, "Palestine" (1924) 6 Journal of Comparative Legislation and International Law 186-194.
3) Norman Bentwich, "Palestine" (1925) 7 Journal of Comparative Legislation and International Law 190-192.
4) Norman Bentwich, "Palestine" (1926) 8 Journal of Comparative Legislation and International Law 228-233.
5) Norman Bentwich, "Palestine" (1927) 9 Journal of Comparative Legislation and International Law 186-189.
6) Norman Bentwich, "Palestine" (1928) 10 Journal of Comparative Legislation and International Law 172-177.
See also Freidman supra note 5, at 327.
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anill o daaad ol ) (el e sl @dsiall e OIS catle 5 46 Balad) (e (BT andl) Lguld e
b aany IS S cclalull G Juadll Tanal Belul) iy (S5 ¢ sl J3e Ladie (46 okl (e Cllil
SSaall e S A G5 sian Bl ) el Al eyl 8l s b el paiall aNla a4
o i Gumy el o gaiall Loy S (il 58l 03] Aanailly wass) dpnSla aSlaall mia Lyl
e aell e il W) AEY) 3giad o0 selud o ol ) sda gl s b Lkl (b i
e ) daie) oy als 46 salall e Baed gl g Al ¢ ealad) Gosaiall e 3l dnsl 5 daDlal)
AV (358 Alaad o) AL (s Jiadl) fane  Je Blaall odle ) (3 k)

DoAY As ydl ls e e 46 salall 3l 8 cany ccilalild) G Jeadl) T jUate e cdile
;@m\:u;fn,@ﬁm\u&xﬂ@}mmmuuﬁjgm‘M%pgweaug\
lalldl G Jeadl) fase cJaslall

Cilaiy) g Janll saliag (s plaiy) )3l (4

Alal) (I da oS ol 585 Al oy 538l () dalaall oyl g8l J5lii o) Jls 8 (46 salall (38
e elgiill o LI ye Mg g ey () s Gl aSlaall L aalaiast hpucadll g gun g 4 sl
Jal cu e avalle j )l p ol W pric)y 563N &) all o Ja oy Led Lad 5 ) 3alall a3 analams)
o) a5l s Bl ) ) e el A 5y A ¢ 1A e e Jundall g e 5 e laall ¢y 530

Fs oy o Sl

46 Balal) 431) A 55 oA} " SladY) ¢ SIBN" (4.1

U L iy ALl s a1 G0 ) A ) 46 5 ol il o b Al Lo
."c.il.a.al‘gb Jard) ol g 34((‘:0[1][1]01'1 Law) " yidiall) o gilal)

L5 S a8 gl L Sl 3332 L= (1937) Gl Ae gada Cphaald cpilgd 1923 daud (Jaaall) Cplandi [ giud agus ye !
(" AL L Lad) neydals o gl g pLadl) Ae gaSas - diial)"
.22006/1/8 g0 (& 4l Jaa <http://mugtafi.birzeit.edu/legcard.asp?FORM_LEG_ID=51>

32 Norman Bentwich, The Mandate System, (Longmans, Green and co, London 1930) 30.
3 Aharon Barak, "Comment on "The Provision Regarding Authority of the Law and the Problem of Lacunae in

Modern Israeli Legislation" (in Hebrew) (1973) 5 Mishpatim 99, 101.

oaill e "Common Law" zlhaadll dpen )l 53 yall 3 4y jed) 23l aa il (aill & allasiod 5 g3 mllaaal) sa Malal) o it 3
).\S\ 488y daa yill i1 "Common Law" "l yidall o glalin }\ "Lg).\l;.v‘i\ O PGJJA" cﬂm‘m}\ J3a ) gen i 5lg salall d).\h;\ﬂ

9



ladlade) &3 (Al g sl g Glaladl e adiad Al ae) 8l Ao gana oo " lhiall G glBIL" 3 palall
cominll e o aSlaall Ji8 (e e o skl g Lelndat o) yilas) &

"The Common Law of England was originally the whole of body of rules of law

commonly accepted in England and administrated in the Courts. Based on custom

and precedent, it was what the people and courts found acceptable and right"™>.

el sy | ilai) A W yyshai a3 A laed) o) 8 (e A sama g cilai¥) g Jandl (sl Ll
J04d 38 kel Ly IS ) Adalad) piliall g o jidiall () i) (Saadal e llall il

iasSa g pie Sy o(statute law) challl Clagyis e Ladl iy (5 alas¥) o8l o e
oo gl Lyl Giela o jilas) 3 lad jll ey 35 () clia 3LEYT jaady el das) ol alais)
Cilag il 038 Janin ol (@lld aa 375 5alasyl () sial) ) odatl Bagan BT casid g o) jidiall o 33N Coge
46 33 L) g 5 G G 5EN alias aalS

Al an g Al g alasy) O S IS Ladie (g kel O S ) s il e aSlaall Camiial S8 Olad g
saclall A 4a sill AaSaall Cusad y The Attorney General v. Blam a8 < Olhad Lilal ey 433
el g pi (803 g 9o Ay jaladY) sacldll Ol Trusted (a8l e sl Cus ol jalaiy)

"Is there any lacuna which should be filled by reference to English Common Law?
It may be that there is, but it does not seem to me necessary to consider that
question now, as I know of no principle of the English Common Law whereby the
respondent could recover by reason of the absence of gates, the obligation to fence
railways and to erect gates in England being statutory"”®.

lhas 2alS (46 sl & (Statute Law) g odall s adady) o5& o ) aae 8 camadl 3gay
&) Bk A ¢ Hlaiall G sl ol B JBlia) die (a8 Gile Sl e dsay ) sl
g bl (s oalaiY) Al Wy (S ol a3l LY o Jad Y ASaal oda o V) P05 A 8 s
@y s mual e Ve 8 odled Ll ) LS P8l ey coplanli o g3l e

(I e S (S8 (ga Ay i g o) it o3 3) caB) 8 (g bl o gilal) ga g il

Ophadd B S gilal) AU B g sadad) o B Al (4.2

Akl 8 g oalasy) G elall adge sl DlSe A L 46 sl Lagady ok @A SE s
546 33l (38 5 (5 sl o GAN ) il Aagda 8 Loy oplandd 8 5 g3l

‘ Mgl Ugs g 3o 55 Ll 13y 5

Balall (o)) (s i pS A i) s 46 Balal) (33 (o alanY) o AN oy ¢ d Y1 Hlaill Aea g (38 ()
le 3 s (51 (3 ) (5 s o5 B (A ik ) S 3 s SabaiY) ¢y l8) Ja3 46
Ladie cile 5 46 Balall s o3 Jia cdadaall il 58l Ledoliws Y Al Jalasl) & oplandd 8 a5l e
Dgid (g dia Cplanld 8 G gl e Te ja el ae) B (Gadat Lail g aladY) () glEl) aSlald) (Gadad

% C.A Hooper, The Civil Law of Palestine and Trans-Hordan (Azriel Printing Works, Jerusalem 1933) (hereinafter
as: "Hooper"), V. 2, at 65.
* Ibid 67.
7 Ibid 65.
* The Attorney General v. Blam C.A. 18/39 (1939) 6 P.L.R 247, 252.
¥ Yadin supra note 2, at 61.
Y Ibid.
(") St ;L Lad) 180 astbadia 7 (1975) Mol s Cplandd ) 5iasd o sus 3 (30 46 sslall Uyl ¢ Saudls als 4!
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& oadYl O Ja3 Y 46 saldl Gl sl 1Al 3 i sa o) i) Al el da g 83 (<
46 33lall & Cania g Al lbadatl) g Ja g il 88 g (Afpdad g ADMA dpadla aSlaall ) 5a Ll 5 cadlll
3 46 salall o gl Al dgay & Pelgiall paly Paslaall 8 Al suilud) il dga
sacld JBaY Aol 8 A Sl 6 — a s g alady) ae) g8l Na) dadla aSlaal) cilgd
Y ol 4 ulas)

& Y bl dgas o Les Aibla W el odlel Lhaill dga s (ajle Saali S o Y]
oty sl o) e salal chai 3 cands 46 33l ai e 138 4 & el 3y Maial)
4 3 aSladll () Y ¢("shall be in force in Palestine”) Guald (8 J seiall (5 s iy 5l (Sulay
Ol O (gl o Js¥) Hlaill dga g (5250 (e 4l 52w ca geadl) 1 Hooper (o 38 45 Lo dilaay
phanald ) iaed o gas ya (pas Jia LM 8 Ay Slall 0 A ibeae aal gl (5 jalaiY)

"It is submitted that the meaning and intention here is the introduction and
incorporation in the corpus of Ottoman law and jurisprudence, of a certain portions
of Common Law and the Law of Equity of England...

The date as from which the English Law is to come into force appears to be the
date of the commencement of the Order-in-Council, i. e. the 1% September, 1922.
this seems to refer to the law as it stood on that date. It appears to be static and not
to include any English Law passed after that date, since the words "any other

provisions" seems to refer to Palestine amendments"*.

H046 33l Q) (e i 8 3l i) 6 o) ) o Ohaill e 8 Gadlaall of Sy
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(1974 ,S2al 551 355 Sla (sl and e 538l
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45 Hooper supra note 35, V. 2. at 64.
4l ae ) Al Al 46 sal) Jlay) vie Aabide 5 ) glogs bl gy Al lidy 18] . o) 4] Adaadle (JUasll ¢ Suals 46
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"All that it is necessary to say about that is in exercising any such jurisdiction and
in dealing indeed in the present case no doubt the Courts will bear in mind the
powers which are vested in the them under article 46",

138 Crnd Ll (g Jasadll fasad € J< eLud) o3 38 caSlaall 4adlall 138 Jie deSad) miay
Ll 58 daSaall Laly AuSaall dadla (o Cals Glalpall dadla (e @ pil) Al (5S35 clasal
; ‘ o) g8l 5 il A aaa s W el paudl g il A Bl

ae) 5l s aSlaall Comsal Gum o) 138 3kt s 8 AL 318 L)) 46 salell coal s Sl
(bl G Juadll Tanal 30lul1 (S) 18 ) i 8 W iy Loty gy oy Jalay) oyl 8l
AL ey o peaii ol eluiny) sy A

5aLal 188 5 aSlaall e A1 5 ) S0 Aadlall 8 5 ab cpainall A1l clilday (8 sam LS (oK1
ikl goalaiyl osla) ki U el agay a8 claludl (py Jeadl) T 508 3el) 46
o) g8 Bl g0 gl Gs w\.u‘)!\ BN BTSN (ASIAAH OIS dua Ay (Common Law)

S Sl AN Y As o8 (Say e (4.4

oAl o) ) as gl (S e oa (46 83kl (e G anil Lgy a3 Apuslas) Adail)
LAY oo Jixg }i L...A;AS\ Ol Craay Ladic Lﬁ\ «(Lacuna) G.:}MS\ '&\)ﬂ\ Al s Al sl o)
i) o Leiilay 4 58 3acl8 g () ol aodaiony ¥ Laxie (AT G jlm 5l e G538 ) o0
Lol e aa jua

E18 35 s i A Ll aa s Al jaliadd) daSaddl ale (S35 aaa callall 8 dalzadll dadail) e
S8 )8 s i B ASaall igas 3 cplands ) giad o g ge (e 46 B2kl uled LS P gl
A Aty Gl jeriuall B oSladll Ciga g LS Glaillly dlaall (sabia (g ulasy) o6l )
0 il (gl ) A ) Ol periiosall Cagan 5 1388 ¢ S8 E1 8 2 ga s Jia 8 (s alaa) () sl
A Al 5 sial Aa ) O e bl 8 ekl Calide & e dgge & Ladl e S 13K
DlE1 Al e dal s )l o silal)

e oo cuny Al G AN ) et By clead ST £ 8 2 a8 yiad Y Al AedaiY) yany
@A 5 46 Bkl (o BN andll (s o 3 cplandd 8 SIS L0V Gl P2 et a8 ) A gl Ay
A silE el b3 s s g pdall e Saa Bl o) e g ging g ) Al el (gl O S ) A
DIl A S il B 85 il ) a8

58 1580 g g0 AaSaal) aity ()l dile (IS gl OB e alaie W) 8 e OIS e el
| S8 (lacuna) 558 &) 8 Lliey Ll Liiay Y (silence) o s@) Cuaa (Kl 2% sl ¢ lall 3
Can Al sda Jie A4 2l (negative answer) e @l Ll 3l Gaa & W
Gkl Y ol o) oY) o) Gadad 38 Ja it g Vg alat¥) o) L) 4s il e pLiiaY)
Go ol eyl QAN JaY sl TSl Gad 38 o V) Gmme g sl aall il
psn goalasy) ol Gulat U8 ey O ing g2 D) sua gl Al o3 () S5 O s il

*P.C. 1/35 (1943-1948) 7 A.L.R 331, 336. P.C. See also (1935) 2 P.L.R 390.

o gaiall Aladla Ciniay o ) Gudaall il Lexie Loay) agaa ST aliie sel) i 3 Canaall 138 (e GEN bl oSlef il 48
) i .‘;ALHJ‘

* Freidman supra note 5, at 359.

> Ibid 360.

>! Tedeschi supra note 12, at 54.

> Ibid 55.

> Ibid 56, 64.

* Yadin supra note 2, at 61 :"He who relied on English Law had to show and convince the court that his was a

problem which fell into a gab, a lacuna, of the local law".

> Ibid Yadin: 'The silence of the local statute could also imply a negative answer to the point in hand and in that

case- and indeed there were many of these cases- no recourse could be had to English Law".
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o i sy Jla b 200G sae 8 Gudad (i sl 0 9l 8"l s 50 llla Gl
g ol s pe il ed cale 5 g laty) o sIED Gl (S V5 cmndll gt Laind (3S
.SS(LaCuna) ‘;_',}_',&' &\_)5 Al rias Y cddall oa =

i E A RS g gyt s Ll Gl Qs Y 31 AT A0 clllia ey ) 2L
(et b (A e LS

"It's not always easy to distinguish between interpretation of a statute and the
filling of a lacuna. The question arises, for example, with regard to general
concepts which the legislator ha left undefined, such as "bona fides", "justice",
"negligence", "fault" or "public policy". Use of broad, general terms differs,
however, from the problem of lacunae caused by the legislator's failure to address
himself to a particular subject. In the later case, there is a preliminary question, that
is whether the legislator's silence is to be construed as a negative arrangement
(where the principal of general freedom applies) or as a lacuna to be filled"™.

OUaia Lﬁ\ Cra t oA ,4_15\ Gkl sy oIS L_.g.ﬂ\ DAY Jsadl saus 6l A5 U&AM\ oda (Sl
O e e Gl S5 b S8 E108 asms pre o) asa sl Ay o A ) B O
ae Onbandd 8 aSladd) Jalad 8 i) Ggandl 2a) IS5 Sl o i) jUsle (e ol (Aldiad)
el () i kalA 48 jla 038 5 o alaY) (o slal jUaie (e dre Jalati S Ll o laliall () 53l
Gladlss ) Bla) gam OIS gl e g lai¥) Gl = 9 Layl g4 oy S ¢ Slalall (304l
2 olg8all 2l a8y (g alaiY) () ilal) Gl Jal (e G5B § 158 5a 5 GR35 AN Ll e

e

"The tendency to apply English law was sometimes reflected in the construction of
Ottoman legislation in light of English law. Such construction is obviously
unjustified and cannot be reconciled with the opening words of Art. 46: "The
jurisdiction of the Civil Courts shall be exercised in conformity with the Ottoman
Law in force in Palestine on 1* November 1914...". It is difficult to assume that
the intention was to maintain Ottoman law subject to construction which has no
connection with that legislation. Moreover, Art. 46 specifically speaks of
supplementing local legislation and not of construing it in light of English law.
But, for reasons already outlined above, this development was inevitable and
Ottoman provisions were frequently given English meaning. This has even
occurred where the construction, reflecting English law, was repugnant to the

express language of the ottoman provision"®.

Clay il Jsliti ol Ja A e alaiy) o slall ) 4a i) cangy 0l (46 30l A gl g il
Ol an gl G cale s AaSad) Al Cuage ) dpadl) QY e sSa il yi s dgldial)
Aglast aamy gl dled Al s AaSadd) alal A g paal) dpaill Jlaiall o g8 dpdaady chaije (5 i)

L alsliiane gf oy oSl dpmdll ilaiall () 53130
ed Aol Aabisall o,V o Lay o ldiall o lally Glaiadl cunndl 13 e U il b
Jay Gl of aStaal Led cpie) Al WD) oy lall o Loy caSlaall 4l sl CaSy gy 3ldl)
(aiadl O sl g piny Al o phall g SV g clagaa ()5S0 a0 pdban () da il caldal Cany

%% Daniel Freidman, "The Provision Regarding Autarky of the Law and the Problem of Lacunae in Modern Israeli
Legislation" (in Hebrew) (1973) 5 Mishpatim 91, 92, 94.

> Ibid 94.

* Ibid.

% Freidman supra note 5, at 363.

% Ereidman supra note 5, at 364. E.g Blumenfeld v. I.C.I (1937) 4 P.L.R 228. cited there supra note 232.
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388 46 oalall aSlaall G jlas diny JVA (e olial (5 i LS5 P gl o) )Y o 615V 220 (ST
b I8 (5T sel e g alat) o s ) am gl Con Vel g ol la ST (5 a0 o)) lllia cals
o) Al () g Al 5 BLaill Ly lai A Ald) 5Ll A S an gl an O ldiall ¢ i)
DY) Ayl (e el aY o e sole Ay Aalaell AlSaY) Aas dals o Jldall g sl
SPEl Gl e e WSy 5 paaiadl Glaadaadl Glalbiay Y ol )3 aadaall claliay 4k
:Goadby

"The degree of success actually achieved is doubtful. The Mejelle is an interesting
and, in some respects, an illuminating social documents. It contains many rules of
practical law, well suited for use in a leisurely society in which the factory system
was unknown and agriculture the main industry. To some of its provisions higher
praise may be given. But, on the whole, it does not appear to have commended
itself to the legal word, and had not been made focus of popular interest. It has
proved but a frail defense against the invasion by European legal ideas of Moslem
territories"®".

e &y 5 (g 5alasy) o E Gudad Jal (e 58§18 BOEAN &5 Llal calud) 3 5laill o2e] daii
privy -d Gib Leaxie Py Wle Gt 5) Farugi v. Ayoub du=d 8 45553 zeiall
Al all g agle S8l (g =il (el Council

Ol Bukl e oSl aady A Privy Council -d) J8 (e 4a gl 138 0l elgadl) aamil
L;:LAJA}J\ \.\A@}ﬂuﬂ@}ﬂﬂ\ d@@;cgﬁ\j@wﬂ\ Ol uéuméagﬁle\

"There can be no doubt that that Privy Council employed Art. 46 of the Palestine

Order-in-Council no to fill in what was missing, but to delete what was existing"®.

57 Trusted ol gl S (aias ST ol ) Lad & jeda 5 Al dga ey

(53 O Khayat - s Manning  Cpaaldl) (515 OIS 388 ¢""cilai) g Jand) g abaa™ o s dnally L
&8 ledndal (S ale 5 ¢ ladall G A 8 Ly 8 o0 gm ge e | ilad) 8 A5 peall a5 Janll
Zals an 5 O claiall Gl i) Ll ) o8l Jsin g Wby el Cag lall Cinans 13) (palands

A (A el LSy g salai¥) sl ) aa sl

"The law of Equity, as known in England, has no counterpart in the Ottoman
law;...In general the Ottoman Law does not extend as to comprise the doctrines of
equity in force in England. These doctrines may therefore be applied so far as the
circumstances of Palestine and the inhabitants permit: if they already exist in
Ottoman Law well and good; if they don not exist they may be resorted to. Where,
however, there exist an Ottoman Law on particular subjects, such as sale, hire,

LY ol ) as il g Aldiadl 0 58 e ol eaiV) L Sy ) VAl Al Aaliaall oY) ks
62 Freidman supra note 5, at 364.
8 Chedid v. Tanenbum, P.C. 47/32 (1932) 1 P.L.R. 831; (1919-1933) 2 C.0.J. 406.
 F.M. Goadby, "The Moslem Law of Civil Delict As Illustrated by the Mejelle" (1939) 21 J. Comp. Legis. 3d ser.
62.

el 47 adandle Liay) Hlail 3 gied) Jis - Y1 callaal) | G Canal) sl

67, Zeltner, Contracts (General Part) (Tel Aviv, 1970, in Hebrew) v. 3 , at 220-221.
57 Akel v. Alayyan,C.A. 20/38 (1938) 5 P.L.R 319, 326. citing from C.A 240/37 supra note 15.
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guarantee or agency, then that law both extend and applies to all questions that
have to be determined with reference to these specific contracts"®®

Of i ye Sl el Y5 ol G o LS aSlaall A lan s eadl 138 A (e el A Al (S
Lt oSy (Al dag il g oy plall duilly fas ga g Ll L OS3 al Privy Council -d)s 2SSkl (6l
oY) ol e gl

Mokl g L) i BB — (g SaladY) Gl ) Angil) 8 254l (4.5

0 3l (o 5 ¢l ) A ) U AeSaall cand 46 sl old (il LS

uﬁ oMo ) lgl) Jldiad) hlal¥ly Jirdl (odliag gSiall alel) A ddll gk Y ) Lails il gﬁ FAIPLY
.LLGUGUJUUW‘.L&J/‘U)L\W,-M/(;.MJ LFIS««J[;AUMUJJE@M&JM Y Cnbacald
L daal] J)ga Y] b Licd il C0Lutel) g

(oY) oAl ) 4 il daSall L lia o (pad pua g oMo ) Lol

salall () (ol LSl g Bl Cag ka4 et (A Hadlly (5 salaY) () AN Gk (o)) i J oY) Al (d
Ol 5 3 gk 2Bl (o3 4 ) AL Ja8 s 635 Lail g s ka8 S aa 535 Y 46
ela LSy Adadl Jga) Lgae i ‘;J\ CaSbaxdl) & 95):\};4‘2\ Ol Buks ab .s:L\.“ A8l (<
:DJLAH Lﬁ):d;-‘}“ ua.\j\ ‘_@

"Subject to such qualifications ...as local circumstances render necessary".

i Cany ¢! (g 5alady) 0 o8N (g Sl (3 g " (s bl a8 46 5alall Ja gy e cale
Clawingl 38 ) angall 8 (BaY (5 i S5 700l Gadly o 5alasY) o lal e (Sl Gk
Slie  pa¥) Joas e A0 18 J gia (g alai) oy il Gulai Y (S 2 5dl) o2a aSLaal)

46 o3l Jaadi 8 aSlaal) A jlaa 3 SN dianall (@

L;‘ e\.ﬂ;ds.uuu}hm \}I\S J.ﬂj cs.ubuzj\ u}\\.ﬂ\@ﬁd&x\.&ﬂ\@@}a\a )_J;_q‘ﬁ\ Bladll 4;\).593
QY] age o aSlaal) calexinf 385 Phuadl) e ol (Sal ol Leiadai s 714 ulasy) ac ) Gl o) il
Sl caall) b dala u.dauh@@y\_d\ Aaill e 4, sy qc\}sl\wm.\,.l\ JRaY 46 salll
eliae | (G Lyl @lld Chaa Wlis (46 salall L jlaa s La jodi 3 aSlaal) Cadlial By e

,Mw\w\
g i) szl (g 5 (S La s cllall daSaall A 046 salall il o5 (oS 5y Ly Lad e
LS i 8 gt g 4 50las) ac) 8l i) dal (e o) sS2all Balad) Jlesiad a3 8655 () camg

% Ibid 323-324.

26 .0 el 43 alaadle Y @

26 .=l ™

! Freidman supra note 5, at 325-326: "Clearly most of the British Judges found the approach to the Ottoman Law
and its sources difficult, and displayed a natural tendency to apply English Law, thus making positive contribution
to the modernization of the local law".
7 Ibid at 364.
” Judge Henry E. Baker, "The Reception and Development of Common Law and Equity in Israel" (1958),
International Lawyers Convention in Israel, (Jerusalem, 1958) 24. at 25: "During the first half of the period of the
Mandatory regime, the Palestine courts were reluctant to apply the English law and doctrines , but during the
second half of that period they change their attitude, in view of a judgment of the Privy Council in the case of
farugiv. Aiyub, P.C.A. 1/35 (2 P.L.R)...".
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oAl dga e A el ae b Ledlarial g dplaiall saclall i Lo o8 Al GV (e Lasd (5 i
Anilaial) 3ac ey 2l Lgad o5 Al YA iamy Liadl (5 i

g8l Jaa (1

Gl sl allai (3 e dlal Ol et 48 Cy el A ulaY) Jgaal) sl s cagiall Jia o)
Ophadd ) gid a g ye (3 46 B3l aSlaal) Jardd JOIA (e 5 daiLzadl)

Gl sa Jlaall 138 8 plandd 8 5 3lal) AUl aSlaall (8 5k e Jaal 3 4 3alady) (saladll aal
.("Penalty") lezle (38iall dal 2l (a5 ("Liquidated damages™) 4dle (38iall Gy sail) G Suaail)
U sl a seady s 1296 did 448 gdal) CilaSlaad) Jow) Gl e 111 3l Caad S
rob Lo o 4dlayl 8 ajde (3didl)

B 4 327 Le oy ol 13) b plal) (e DS o AL glial dlia e Japihig ci 88 S 1) 111 Balal)
50 Al QU3 GBI g1 S oy ) 593 D el S 5 Uisma Lidaa AT il

O S ASa Jsmn D e 4dde Lgie Lilue A8LEY1 Canan 1) TOoalall  laiad) Gaill 5 cagle
e () 00 L s Ll ) oSAa) salall Gaudal o5 Al gl cpie SR 5 Ak JBL Sl e i) aLudl)
TTaBE) b agde (o geaiall dliall Gy A giaall Sl V) iy (o3 Gy el dlie (h

@ oaladY) i) g Alaal) g GLat¥) (salusd (s adadY) oMl (385 Y giie oS Al sSAal) (slaidll
& G813 ("Penalty") 4wl_all ms ("Liquidated damages") 4dde (38l (s gaill (38
DAY Gl gdall )yl e by B bl 1 Ol (JAY) ol pa Jll (e alae ads e d8lEY)
by 8 2asall gl 1Y) L) Lgle (Biie liay gat Ja pl i) 3 ¢ sSAal) Ja ) (Badad (Said
Lail 5 Lgple (B by 9o Ja 3 L (35S0 W 13gd ¢ Riall ) puiall dally 48 Lillse Ladie iliay gl
1 A ils ol e V) Kar Y AlaiY) GilaiVls Jaall (5ol caun s Aal @ gl (e Dk s
fSally )l iy o fi oy dgrle Biiall dal jally aSladll aSa5 Y 4dle 5 caiplai Jidy V5 Ja )l
‘_é.\saj\ J).-.'aﬂ bJ.ﬁﬂLALAL Jalie )

4w JA Privy Council -J) e cuiaye A B Faruki v, Aiyub dpd 1 ((phands & J il
46 33 Jeii 4381 (5 5k 3 Privy Council -J) .771939 4w s AT 5 50 4dle Cuz e 5 <1935
Ly cllaadl g Ciliai¥) salaay Gphandd 8 oSladll 328 46 33kl () podasl calanli ) gid o g 0 (e
alal 3 yhall b a3 ¢ ) Al 1agy s BOAa) Al cng Adle (BEal) (g gaill G g aall Gasall) M3
Sl oy 3 s adde (38810 gl Ja g 5 ) sS2 aal) Gl oSladl)

055 Ledie (da cdiabie Gudaiy (5 3alasY) O 8N o piuY daal s dagie o AN 18 e S
Slaiall G plal) e Sl (g lasy) Taall Gkl eledil) a5y sy jeay Lol 5 Slaal) (il
1ol Sl TN 13 e e LSy a5mge e SgilE ) a1 B o 5 pie )

O8 Adluddl Ay all BU) aiea B Lpasar Jganall (il gl A o o giag o(Alaial) aSall) Gl g8l Ae e (luma Cajle
211 e ("Ohany Ao gana: L Led) (1932-1924 ¢y dalall daidaall) Asilafial) da gSal)
2006/12/29 4 48 Jas <http://mugqtafi.birzeit.edu/Leglmage.asp?FORM_LEG_ID=1059> :" Aiall" Lay ks 73
(b WS S el e ) 67 alaadle ¢ CLA. 20/38 Ll 25 S salall (g 5l (il 76
"If the contract contain a clause binding either party in case of non-performance to pay a definite sum to the other
party by way of damages, such sum may be awarded as damages, but neither more nore less than such sum".
7 Yadin supra note 2, at 63.
™ Supra note 47, at 336-337.
" Ayoub v. Faruugi, P.C. 30/39 (1939) 8 P.L.R 116.
8 Faruki v. Aiyub, supra note 47 at 336-337: "All this of course, has to be carefully considered; but subject to all
those provisions, their Lordships think there can be no doubt that the provisions of the Order-in-Council do enrich
the jurisdiction of the Courts in Palestine with all forms and procedure and all the different remedies that are
granted in England in common law and equity and also enrich their jurisdiction with the principles of equity,
among this the well- established distinction between penalty and liquidated damages".
8 yadin supra note 2, at 63.
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"Sometimes a fictitious lacuna was created by discarding an existing Ottoman
provision as being unclear or inapplicable, with the result that English law was
applied in place. This trend reached its peak during the mandatory period with the
decision in Faruki v. Aiyub when the Privy Council adopted the English distinction
between penalty and liquidated damages and held a penalty clause to be invalid,
despite the fact that sec. 111 of the Ottoman Code of Civil Procedure specifically
provides that when damages in a fixed some are agreed upon, neither a greater nor
a smaller sum is to be paid"®*.

Cus BAkel v. Alayyan ded CulS (g g sl 13y oSl e cusa e ) A dalgl) Al
okl a8 ABEYL DAY aay (Al 2) (Sloa Db e claidl 3l dlSadll e Cuia o
Muumm@u; Jodial) é;dbdé&uhu&aw\ < AY
)ﬁbéﬂ\)}&‘ﬁ@hﬁ}tyﬂ\jc @w\uyw\wlllodw\ w\eu\u}‘)k&‘);‘bf

Gual Loy ol Gila g (s seall il 4y S jall Aasadl) mdab}\mm‘ﬁhusdmdchd\
?S*“ gwuuuu ‘L:Ld\ AAS;A\ | g_mmn@_d;scmb co)\c\s.:bud\ ua.d\ dmmmumm
gégﬂssgéw“um,agw@;‘L}}mdm@;;\sw\esum@us‘(au\)ﬁ)@s\;;
BUdal) Sl plal s je Lilicad

Lwade Cun e Y Faruki v. Aiyub 4ed 8 Privy Council -J) elul 3l g1 )1 e ae )l e
syaall Lzl 8 Callie gl oo e Trusted =l dgin daSadll sy of Y] olel 1935
s all T yil) Liay) (Gulay g2l @l g o] 11 3alall sl jpndil) o el 5 cadle Cuza e A
305 30251 ¢y 53 W ias LS ("Penalty™) el i

G b (Trusted m) Jelus sl saelall 5 & ulaiy) 5o lill (py eal 5 CiMA) ady Cum g
ST 0akanls ) gl o sus 3 (ge 46 Ball L g Dpilaial) 3 8] Jans daSaall

et Ly il g ¢46 3okl sl dalidal) c\);ﬁ\ Trusted =Wl (e odel Jsull (e ailal DA
) A i) ae gl ) Y A sl g Ll i
4asly Chedid v. Tanenbum® dszd 8 5,5 sl s Privy Council-d) sl s «Js¥ i
;s WS Trusted ~sld/

"That case appears to be authority for the proposition that if any branch of the law,
as to which there certain provisions in the Palestine Laws, is in the English sense
defective, that defect may be made good by regard being had to English law"®.

HAY 13 paaal daSadl) e o sl o a8 JIA S sa s i (A ol 13 B3 (s AT cilalSy
pand) 5l ada o) ang 4l g oA jUniall oo La Uin agally (s Sy Qo38N L) 4 il DA (a
OS5 o)) sl g oady) eEl Uk sa ) jal 13gd laa g Uil g €Y of JIA 5 ga gl il (gl

%2 Freidman supra note 5, at 364-365.
3 C.A. 20/38 supra note 67.
(b LS S odlel 67 Alaadlall 8 ) (CLAL 20/38 1A 355 LS alall (5 5ulai¥) i) B4
"If the contract contain a clause binding either party in case of non-performance to pay a definite sum to the other
party by way of damages, such sum may be awarded as damages, but neither more nore less than such sum".
85 "Examples will be found in Civil Appeals No. 85/26, 44/27, 43/28, 53/32, and 93/32...191/31" cited on Akel v.
Alayyan supra note 67 at 322. See also Yadin, supra note 2, at 63.
8 Akel v. Alayyan supra note 67, at 322.
¥ Ibid 322.
8 Pp.C. 47/32 (1932) 1 P.L.R. 831; (1919-1933) 2 C.0.J. 406.
8 Akel v. Alayyan supra note 67, at 323.
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Ialaie) (Say G g alady) sl o) piny del s dadlia aSladdl e sl 138 () maal 1 (e
JS A ety sac ) 5 Alaiall sae Al (p CEDIA L ans Alla S 3 cg a5 ) i) 4dle
ol A (defect) Ja 4l e (goalay) il JUaie e 4l Shaiy o) Sar S0 LS DA
A alas) Bac ey Aildiall sacal) Jlasiul 3 (e g ¢ Sladall

OS5 U an sl Sy sl sdd G 46 3l Ll zskmg @il gl a0 o) V)
alall (i 8 ela LS s AaSaall plal dum g yrall Gpzadl) Adaall cpih i) J 555 Yy Jaih g laiy)
) Y e 46 32kl 5kt Ma 4aile 5 "o far as the same shall not extend or apply"
46 33l 8 say (i (ol el 12g] Ll GAL g (MJIAM 2 g g Al (5T ) AN 8 s Al A
Ol (S Ladie ¢(s laiY) o sl an il Sy 4l 55 (Manning a8 51, OIS oS0 I
(sl 1 Aela LSy maly e g lale Jlaiall

"If the Ottoman Law is considered too vague and general to extend or apply to

circumstances of the case, the principles of the English Law may be resorted
190

to... .

Jslig «Cua e Lﬁ;ﬂ\ el Y allay 4_:\) O Trusted G.\a\_d\ @4}\ oel ddlisall el Y Lae
OsSe Ladie g dy halasy g dnilaiall saclall g (iajlad g g Jis (8 48) cdia jo (o J) gl (e Lusa
o) A B Jsh WSy abaail Jlaw (e Wb sl 5 Sl 53l

"In my Judgment, bearing in mind the provisions of Article 46 pf the Order in
Council to which I have referred, where there is unambiguous provision of
Palestinian law the English Principles are not to be applied and that provision
should be enforced , and in my view article 111 is such a provision"”'

sla LS &)&A\ Glaia (o KPS dala ?SM\ L;Luj 46 sl o)) S yae OIS Trusted ‘5;4\33\
-4l L_Ar.

"It's obvious that the proviso to Article 46 imposes a burden upon the Courts and
would seem to vest on them some of the Functions of the Legislature"*”.

Al cLlall AaSaall (5 guime G jall Cpaal@ll ) sall s eba 8 W OIS Trusted (@ g1 81
Lla il Jsy o) 8 Ay Ay ulai¥) sac il ol il 1) Al Laa o AY) dpzadll 8 dxe Lula
lﬁs.\A‘LA\JQ dj\.ﬁﬂ‘}{l.@.!\ 6).\.!3-10)}5.3.&” adbeﬂo_).u.ns.iéj 11 bJ\.AS\_)MAJLumGQ‘dM\ u\
Oms Al Cp aan A g i) ¢ sal L as gl S el padl Jsli Y L) Gua g Plede
ps b Hhall o3y 43 elead dilly L5 | S8 e dal jadl Ll iy s cagle il (g gl
GBJ)S.ILAL\A ) cla\.x;s.a.alﬂ\ J)MS‘L@M;M&ML;@A\J@} ‘e}iﬂ\mud&w\

Do sl 13 e sled) sl (e dpane AaSad) )8 @l 5 (46 Balal)

“Supra note 4, "Palwoodma" v. Majdalan , C.A. 138/37 4 P.L.R 271, 282.

' Akel v. Alayyan, supra note 67 at 326.

% Ibid 326.

% Ibid 327-328.

% Ibid at 329, Khayat J.: "It may be argued that the question of importing the principles of imposing penalties or
rejecting it, or estimating and limiting it, in contracts when there no clear provision in the Ottoman Law is a wide
interpretation by the courts which falls near legislation and may be taken to mean that the Courts have exceed their
jurisdiction, but as Article 46 of the Palestine Order-in-Council provided clearly that the substance of the Common
Law and the doctrines of Equity in force in England shall be applied when there is no clear provision in the
Ottoman Law, or where these laws do not apply or extend, I am of the opinion that the Courts are covered against
any such argument with regard to creating legislation or exceeding jurisdiction, and that the English Principles must
be applied when the Ottoman law are silent on the point on the issue. It is also my view that the application of
English principles in cases of this sort will not in any way cause confusion in the circumstances of Palestine".
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o2 4 Privy Council -J s 5531 3 30 PAyoub v. Farougi asaé caa e o\8Y) o2 b
111 32LallS duald sala Gaudat Sy Y 450 | g yrie) 288 (L jla Privy Council -J! sLad Lf‘,) O3l
Y Gy (111 okl i (S Al Gy (Ll zldll (615 sl LS udasldl apanl) o gilal) alkail)
Lendai Cany cleale (30 Ciliay gaidag 18 e 5 Sl salall (Gudai vie cadde 5 P0cilal o) e Jas
an -l b il o) AeSaall s s ("Actual damages") dsida Cliaysat hag 5 e
odaie) (Say Y Waaie 5 caalall (o g 5 Lail s cLsin Liny sad yiiay ¥ el b ddhensi e il
o=l sy Al 3 Jeall L isa s il Trusted sl 4ayl S 3 J) el dpnilly Wl
Al sl Jia ‘; 43 Prlvy Council -J! il a8 6"94_1.ILA.I’J\ c.lc-\.sj\} 4\.1\).\5:.!‘}” pac al) O C.a.a\j
_\s;\)sl\ badd est;;d‘ L;r‘ ) Prlvy Council -J @4}\ «lla & la.;h @M\ dacal) d# (S ¥
Y 4 by (gabiall ae (Shlaty (oA il Jiadl A glaa 5 ¢ g ulad¥) G 38N (galia 7 g0 4ilaiall
1Sl AN (8 ela LSy Lgaa (it (o3 yauadill (e

"It results from what has been said that it appears more correct to say that the code
must be construed in the light of the doctrines of English Law rather that the

English principles relieve against the code. If there is a clear and infrangible
antinomy the code must be of course prevail"*®.

G5 asl ol o) gl s g ¢ saladY) saclall ol il Jal (e i Uslal ) daSal) ¢l
Ay cdakald g daal g 208 il Aldial) S2c Wl o) (e a2 J) Je gl () Sl z;al__m;@ ey
Lele (Baiall Ciliday g2l (G g Sl Jall G a5l L

{(specificperformance) sl Gubill lase i S 3 g8all ¢ 58 e 1k 3 SEN aledl sl
Lo aa) 283l el i Sy cdially JAY) Jla (A ) ¥ e Gl sadll (e Yo ¢

ooy o) GSaall (e G A aa gl 230l e il 13 e BBle o jrn 050 ol Q0 Ll o g3l
U pmmall o 538 Y a0l oy Lo Uiy P ¥ 6 (sl 5o cVAYI Alla b il A
SOOI Caely ey Ay b i) Al )8 e

oAl Ll e Sl 7935 i 5 Ayoub v. Farougi “»=8 8 Privy council -J) )l al <uilS
AaaY Ll dagde 5 Jlaad) 138 8 4 jalasl ae ) 8l il 8 aSlaal) adsd iy a5 g8l Jlae 8
o i) il 2l e 3yl 5 46 Sl Juadi 5 (NN AT b Al e e

Jasll daSaall s 77, Syndics in the Bankruptcy of Khoury v. Slavouski 4xad 5 ) i)

"....Once the equitable rule of the difference between a penalty and liquidated
damages is recognized, it follows of necessity that the equitable doctrine of
specific performance must be brought in. There is nothing, in my view, in the
circumstances of Palestine or its inhabitants to render it undesirable or

> P.C. 30/39 (1939) 8 P.L.R 116, 120.

% Ibid.

7 Ibid at 120: "It seem right therefore to conclude that now that whent the code is applied to contract "damages"
will be taken to mean actual damages, and the article will only apply to an agreement to which represent "genuine
pre-estimate of damages". Where there such an agreed sum "no more and no less" can be awarded. But if the court
applying well known rules has to conclude that the sum agreed was a penalty whatever it may be called in the
agreement then the penal stipulation will not be enforced".

* Ibid at 120.

% Yadin supra note 2, at 64.

19" pinchasowitz v. Litvinsky, L.A. 88/25 (1919-1936) C.0.J 1777. see also Yadin supra note 2, at 64.

19T C.A. 132/38 (1938) 5 P.L.R. 378. see also Yadin supra note 2, 64.
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inapplicable. In fact, it will tend to uphold the sanctity of contracts which will be
all to the good"'*.

an lgle g a8 cplauls 8 00l e 5 sSaa saclall JB) (e a2 N ey el s
Qi&uﬁg)ﬂzﬁd\dicuz:‘)i@y@wy‘fgﬂ\dﬁu\gk_ﬁﬁi\cm-:\ﬁ;\ﬂﬁb\j‘;j&w\
o) e ‘w-;\gu,s‘;j,1035)‘31\;&‘4\1}3&,‘@@@;@@5‘@;@wuzﬂ\mﬁd‘&@q
il 3o il sa (gl e (ol TOMLES alall (g gatl) ()5S Y Ledie daid dany el Sl

LY 8 el dull
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o2 A& ¢ b Lad (5 s LSy 258ll 8 (Consideration) Jilie dga s g g B ) gediall 4 ulasy)
25k zoa sl 46 salall (Bakai A€ aSlaall o) ] CaDlial) s 4l

AT (et 0 A add agle o8y AlUS die 4y 3 jal) AeSadll e (8 o 5SAa dpuadll 3
& 5 JasSll (e (all Lllas 4, 35S jall daSaall ) i) s 65 et Cpaall ady ol s (JiS e el (50
Jlie o daidy ¥ Y dbb AW sie of o) (JiSl) ade el o V) ALY SEa
Cuzad )5 1V7eNef 4 jalasyl sacldll didas cleay) Cild 4ile 5 (("Not clear") zoal s s & s sall
Sl (552

1930 Kl ASaall Lt e ) LS Dlad daal g e AIKIL Glati i) Aldadl) o) g il o

AMawi) LS Canm gl Al claall (e 621 53lad) GOUBYI e Gy e 7kl s gl bl 5 i LS
toh b e Cuai )

A Lo ANdSH g D Alh Laay AL JgiSal) £Ld ) (Sl g cda Judl) ulanly 38859 AJESY S

4 Jgd<alf CrLaJ.h/‘QJG U@yﬂdﬂ'&ﬂg@gﬁb/‘ﬁ:ﬂ/&w@‘; et JodSall LAY
0% g 33 g 0 AUNES) LY culllyy LGS ik A4l s o S

622 salall i LS 5 AN lind) Jal e ALY 34t ) e JuiSI) ey Alaal) lSal i) 5 LS
Alaalll al&al (e

Sta 5alallg il A of il g gl o S5 U ClalS) b ANESY BT o] JudS) ity
AN Sieli yals of JudS LT of culds NE o

(AP uJaLujo il LS ALY alaasy L‘).ms (Consideration) Jilaa dea g .’a‘).mu ?3 FAPOA| ou MT}X:;J
a3k Y Gl odle) AlSal) b m siagaie 551 Y 3 el ye Alaal plSaT G 43 38 el daSadll i
AN At Jal (e Jilie 2 9a g

192 C.A. 132/38 390. cited on Yadin supra note 2, at 64.
' Yadin supra note 2, 64.
"% Ibid 65.
195 C.A 240/37 (1938) 5 P.L.R 159.
Aal) AT jima e g dall (38 43lel Y DUl sdall Cayla 320 ol 13) 4y SudaiV saclal) 38, 106
107 Supra note 105 at 162: "The District Court came to the conclusion that the Ottoman Law on the Point was not
clear and that therefore the English doctrine of consideration must be applied".
:o3le) 3] adaadle AfRal) Lagl kil oMol 74 alaadle ¢laa 4o gaa il 18
2006/1/2 g\ s <http://mugqtafi.birzeit.edu/legcard.asp?FORM_LEG_ID=3905>
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) Apail) sy ddala aa g Y Al la )8 Allee celidl 4 ani oAl CaliiuY) cald Llal) daSal)
058 Laic 4118 g gl 5 ¢y S pall LaSaall (88 g Cuiad y cLlell daSaall (5 alasY) o ilal ) ¢ salll
Jia b Al Cana gl Llal) daSaall (g b)) ) A sl oy Mpaal g e laiall (g3
OSE ) Aan sl Yoo Alafiadl Gl ppedll dclhive Ha8 Jee kbl o cany sl oda
Apaidll Jdaie ye oAl 6l 8 Lola gl g3 Manning (sl@ Gl e ela S5 s salasY)

"I think the District Court misdirected itself in taking this view. It relied on Article
46 of the Palestine Order in Council, but the Article nowhere states that the
English Law is to be applied if the Ottoman Law is not clear. The words used
are "so far as the same shall not extend or apply". If the Ottoman law is not clear
it is the duty of the judges to expound it, however difficult it may be. A judge
cannot say "I do not understand this provision of the Ottoman Law and there fore I
shall apply English Law. In most systems of legislation there are obscure
provisions and provisions capable of two or more interpretations, and a judge has
difficult task of laying down to the best of his ability the correct interpretation. In
Palestine a large and important part of the Ottoman Law still in force and Article
46 of the Order-in-Council is not intended to be a refuge when a judge finds
difficulty or doubt in its interpretation".'”(Emphasis added)
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o)) 8 4 Manning

"It was argued that as the Ottoman Law on this point does not contain any doctrine

of consideration, this doctrine of English Law should be applied. This, to my mind,

is a misunderstanding of Article 46 of the Order-in-Council, as I shall explain

shortly. It's is also based on the misconception that the law of contract cannot be
complete unless it has such doctrine. This is not so"''°.
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199 palestine Merchantile Bank v. F. ryman, supra note 105, at 162.
"0 Ibid at 162.
" yadin supra note 2, at 66.
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LA—L‘MMA f— )Ai daSadll (e alha 777 Raym v.Hadar Hacarmel Co-oparetive Society Ltd 4x<ad <
O Cuns agic sliall adad (55 Lgdl | gale Ladie colpall dpman i alAEY) (4 de sana i
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"To deal with the first of these contentions: it seems clear, in view of the terms of
article 1197 of the Mejelle, that under the Ottoman Law the power of the Court to
issue an Order in the nature of the injunction was not limited to the cases expressly
mentioned in the Mejelle.

For the Order to issue, however, it was necessary under article 1197 that the
Plaintiff should prove "excessive damage". It follows that there is no power under
this article to issue an Order in respect of threatened injury; and in so far as the
Court of Palestine have power to issue Such an order, it can be only by virtue of
Atticle 46 of Palestine Order-in-Council, 1922"'**,

&0 oSl u-ﬂf\ 46 53l ()] «Farugi v. Aiyub 48 & 3aY &8 5 A Privy Council -J) geiag) 3
DA B ela LSy Glaiyly Jaadl (sala s s 3adady) #3833y mid cladle 5 Glel ol (ulals
AaSadll

Ol 3] abaadle il ] e odlel 74 aliad liae ) de sena 12
.2006/12/29 g0 8 4l Jao <Http://r}luqtafi.birzeit.edu/legcard.asp?FORM_LEG_ID=3905>
3 H.C. 99/32 (1919-1936) 3 C.0.J 1001.
"% Ibid at 1002.
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"All this of course, has to be carefully considered; but subject to all those
provisions, their Lordships think there can be no doubt that the provisions of the
Order-in-Council do enrich the jurisdiction of the Courts in Palestine with all
forms and procedure and all the different remedies that are granted in England in
common law and equity and also enrich their jurisdiction with the principles of
equity, among this the well- established distinction between penalty and liquidated
damages"'".
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So il s e iy i aa g o€ Ja ccalimnay) 8 L IMA el Lilall Aasaal)
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Caled LS a0l (5 seall by Sl (e OIS Lidae 4gle 5 duzatl) e el oda (e ol adaii Y
e e AeSadll o @idie) dy cdpaill Canl gl gy (EISH A} AaSaddl o V)l 5V daSae
‘Frumkin =) ) 8 8 ela LS5 &l (a seady 1663 salall & oy s ) el

"We are not limited by the three reasons shown in the Mejelle, because they are
only cited as examples not excluding other reasons"''®.

Hlaiadl () $lal G et dsa g ate Jla 8 43l (g Al Llal L Lgia] acl8 2S5 daSaal) gl
I e ¢phandd & ULl e toaliall o3a (Gudat dadla daSaall gald ccalai) s Janll (sl s
‘Haycraft (=l Afadll iy Glad Je ela LS5 46 33

"> Farugi v.Ayyub, P.C. 1/35 (1943-1948) 7 A.L.R 331, 336-337.
1O, A. 32/24 (1919-1936) 4 C.0.J. 1209.
D) 3] abaadle il ] e odlel 74 aliadh liae ) de sana '
.2006/12/29 )6 &4l Jas <Http://r}luqtafi.birzeit.edu/legcard.asp?FORM_LEG_ID=3905>
"8 Beyrouth v. Khoury , supra note 116, at 1210.
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"We are by clause 46 of the Palestine Order-in-Council, 1922, authorized to apply
rules of equity to be found in English Law when not inconsistent with the Ottoman
LaWH 1 19‘

L@J LQSJ 6(;.3\3..15\ u\m‘}] 3\4)43;4\ 3ac|d J\).:.Lu\.} AaSadll Culd cc@.ﬂ‘ Jaa L;r_ c«tl.jj

"There is a rule of Equity that Prescription cannot be successfully pleaded in bar to
an action to recover land which the Plaintiff has been deprived by fraud unless the
plaintiff has allowed the time of the prescription to run since he had knowledge of
the fraud"'*.

Ay la g laddl g fall 3a sk e el (e D34 (Ul By (550 Cuadd 1) code &) b3 G
ale 2o 50 e @El a3l s e clea oy g g laalls Gl ade gas (el s e i

sl s (el e adll
G Y (@il (5 seall () cang 4] Liay) Cada g cdaeaall e saclll 38 daSaall citida ()] ax
Gl agle 5 (Jash () A e aall e Cwle 288 (g lad ad g 1) ‘E.ASA;A\ ABY S5 S 236l
OS5l ol ol aaa jle A edy julad) sacld o) giud daSaall Wl ) o AT 3 e 13 Lal se

Pl o e dpad (b S aSladl ol el a1 Ll (8 Laihs Al el 0S5 o eels ()
Jdsaa Y Sadall ¢ gilall O dazadll o3 &t sledy) & 2l ponhas v. Felman “wad ¢Wlal) Jaall 480
oY) O ) 4s sl AeSad) e caas adde 5 ((Injunction) @) is) el lasa) deSadl)
ROESVERCI PRSP RSP

e el sl laal AeSaall Jsiy il ¢l G el s Sl sleaY) Cumdy lal) daSadl)
AaSaall )8 8 ela LS5 Aladll 50 1212 4ad 1198 -5 <1197 ol sall alSaY Wi 5 ¢ 5l 128

"...it is argued that the order was an injunction; a form of order unknown to the
Ottoman Code of Procedure, and with regard to which it was necessary under
Article 46 of the Palestine Order-in-Council, 1922, to apply the English
procedure and practice.

The argument might be accepted if it were the fact that in Ottoman Law a Court
could not make an order prohibiting a party from doing a specific act.

Such¢ however« is not the case. The Ottoman Law does empower the Courts to
give such order.

The general authority to issue orders in the nature of injunctions as regards uses
Mulk property is contained in Article 1197 of the Mejelle; and Articles 1198-
1212 contain specific instances in which this power is to be applied as between
neighboring owners"'**.

‘;JLALAQ‘\:\SM‘ e\S;‘)I\:U;AQA 1197 33l Cuad 28
i pall o piadl : (1197) 53k

Jadll' b adi b LS Ldald o il s ypio IS 13 YY) T3] 4SLs 4 i pall (34 .h/;é-ia;y
ok

"9 Ibid at 1209.

120 Ibid.

21 H.C. 49/25 (1919-1933) 3 C.0.J. 995.
122 Ibid at 996.
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"There was at the time no provision corresponding to Article 46 of the Palestine
Order-in-Council 1922, and it must have been intended that the Court in
proceeding under that Section should apply the Ottoman Procedure, exercising
its power under Articles 130 and 131 of the Civil Procedure Code if necessary.
It follows that the act of he Petitioner in continuing to build pending the hearing
of his appeal, while it may involve a liability in damages if his appeal is
unsuccessful does not constitute a contempt of court"'?*.
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124 penhas v. Felman , supra note 121, at 997.
125 yadin supra note 2, at 66.
2% Ibid.
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"2 See also on this subject Baker, supra note 73, at 28-31.
' C.A. 88/30 1 P.L.R 724.
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"...am of the opinion that the Mejelle does not in fact deal with injures to the
person, but is limited to damages to property and property only and cannot be
intended to include injuries to persons"'>~.
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32 The Mincipality of Haifa v. Khoury, supra note 128 at 726.
'3 Ibid 730: "We nee not in this Judgment look for the reasons, but it is a fact that the Mejelle in neither Articles
referred above nor in any other article intended to deal to dealt with injury caused to the person".
" Yadin supra note 2, at 66: 'The Mejella provided remedies, in restitution and damages, for certain injures to
property. But it knew nothing of vicarious liability and was silent with regard to civil remedies for injures to life,
health or honor. Homicide, wounding, assault, libel and slander were punishable offences, but did not give rise to
any civil claim".
el 3] adaadle Al Lyl Hlil ] e oDl 74 abaadle | (lidaa ) de gana 1
22006/1/2 20U & 4l J3a <http://mugtafi.birzeit.edu/LegCard.asp?FORM_LEG_ID=6584>
Lty aad) o 5ial 8 auals sale clllia cilS 1) V) Asaell cHlallaally 28e 4l Galy 400 el cldlladl ) ol all o 5i8 (5 )kt Cus 136
) ) £ 13 (e Bale Al b 0S5 aly Lol Aine Aillie 4l Aille JS it
7 The Mincipality of Haifa v. Khoury, supra note 128, at 727-728.
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"I am of the opinion that in cases of unintentional injures to persons through
carelessness or unobservance of the law similar to the case the subject-matter of
this appeal, the only remedy the Law of Palestine in its present form allows is a
civil action within the ambit of the before-mentioned Article 183 (in the absence of
the loss of a member) for surgical expenses"'.
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"Article 930: If an animal whether ridden by its owner or not, and while on the
land owned by him in absolute ownership, injures any other person by striking
such person with his fore feet, or with his head, or tail, or by kicking with his hind
legs, the owner of such animal is not liable to make good the loss"'*'.
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9 The Mincipality of Haifa v. Khoury, supra note 128, at 728.

0 Ibid. at 732.
! Hooper, supra note 35, V. 1 at 238.
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"...nor may he place or produce anything there without permission. If he does so, he is bound to make good any
injury or loss which may be caused there thereby".
143 C.A. 18/39 (1939) 6 P.L.R 247.
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"Is there any lacuna which should be filled by reference to English Common Law?
It may be that there is, but it does no seem to me necessary to consider that
question now, as [ know of no principle of the English Common Law whereby the
respondent could recover by reason of the absence of gates, the obligation to fence
railways and to erect gates in England being statutory"m.
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"But this argument goes against the Appellant. If the Mejelle does not apply, to the

case and if there is no other Palestinian law on the subject, that is just a good
reason for introducing English law"'*.

'3 Ibid at 248: "Counsel of the Appellant, in support of his submission that under the Mejelleh a claim for injury to

the person could not be made, referred to CA 2/27 (PLR Vol. 1 p.229) and CA 88/30 (PLR Vol. 1 p. 724)".
" Ibid at 248.
el 31 Al ARl Liag) Sl 399 e 652 sall (Ala el I Axlanddl) aild gl 147
2006/1/2 b 44 J5 <http://muqtafi.birzeit.eduw/LegFull Text.asp?FORM_LEG_ID=6403>
8 The Attorney General v. Blam, supra note 144, at 252.
" Ibid at 253.
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"In civil appeal 113/40 (7 P.L.R. 1940 p. 363) the court by a majority decision
were of the opinion that it could be a grave injustice force on Palestine the
common law of England which Mr. Justice Copland, who presided in that case,
designated as a customary law founded on totally different customs and habits of a
totally different race"'>*.
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"We are satisfied that, however, that those circumstances, if they ever did exist
since the advent of the British Administration, do not exist today. There is now in
Palestine a population of 600,000 Jews with western ideas of culture and western
ideas of commerce. There is a progressive Arab population of one and half million,
also with strong cultural and commercial ties with Europe”lss.
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%% Ibid at 253: "Again a right to Dyet has to be established by some substantive law applicable in the Civil Courts

of this country conferring such rights".

U Ibid at 254: "But In order to succeed under Common Law the Respondent must prove negligence on the part of
the Railways. This he failed to do".

152.C.A. 113/40 (1940) 7 P.L.R. 363.

133 London Society for Promoting Christianity Among the Jews v. Rendle, C.A. 29/47 (1947) 14 P.L.R 218.

" Ibid cited at 222.

%3 Ibid at 223.
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"It may be that some specific form of tortuous liability which has its origin in
conditions peculiar to the English way of life might be considered out of place in
Palestine. But the conception of person being liable for the negligent performance
of the act which he holds himself out by reason of his professional qualifications,
or the business he carries on, as peculiarly qualified to perform efficiently, is far to
universal to justify us in holding that there is anything in the circumstances of
Palestine and its inhabitants which preclude us from importing (under the
provisiori%of article 46 of the Order-in-Council) the English law as to tortuous
liability" .
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"In deciding Palestinain cases, the Privy Council took seriously the application of
English law. This development gave judges a more active role in law creation and
application that they had experienced in Ottoman times. Accordingly the Courts
of Palestine actively applied English law"'%.

Lgiadat 5 4 Jala) a8 ) il o3 Le 1 ,8S8 | 538N ) jEiay) T e el i 388 (g Al dga e
Yy Al Cal kY g e 2ol sill o S5 Al A gl 8 AaSaall el Az g prall dpadl) e
Opbaudd (Bddle ) geeall a Vg (ualal

ali Gl

2007 A iy (e el el

1% John Quigley, "Judical Autonomy in Palestine: Problems and Prospects", (1995-1996) 21 U. Dayton L. Rev.
697, 706.
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